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Amendment Form

Version Date Issued Brief Summary of Changes Author
Version 5 12 October Comprehensively reviewed and amended M Corbett
2017 all sections. Policy will need to be read in
full.
Version 4 April 2012 Comprehensively reviewed and amended M Boocock
all sections. Policy will need to be read in
full.
Version 3 Sept 2007 Reviewed and formatted in accordance with H Lelew
NHSLA template
Change of title
Introduction (1) page 4
Purpose (2) page 4
Definitions added in claim, NHSLA (3.1-3.2)
page 4
Support Mechanisms for patients/carers and
staff (8 - 8.1) page 6
Liabilities to Third Parties Scheme (10 —10.4)
page 8
Claims Information and Confidentiality —
includes reference to Data Protection Act (11.2
—11.3) page 8& 9
Relationships to Other Systems (12.2) added in
‘and ensure organisational sharing of lessons
learnt’ page 9
Investigation and Root Cause Analysis (13-13.1)
page 10
Liaison with External Agencies (14-14.1) page
10
Review and Revision arrangements including
version control (20-20.1) page 12
References in Relation to Claims Handling (21)
page 13
Associated Documents (22) page 13
Version 2 Feb 2007 Addition of Definitions CNST LTPS and PES (2) H Lelew

page 2
Board Level Responsibility (3-3.1) page 2
Delegated Limits (10-10.2) page 7

Page 3 of 43




CORP/RISK 5 v.5

Contents
Page No.
Clinical Negligence Claims - Procedure Table
Non-Clinical Claims - Procedure Table 5
A ' Yo [V ot f [0 o KOS U UURRROt 7
B U o o 1Y N 7
2.1 o] oYY - 1 =] o =Y o PRSP 7
2.2 SCOPE OF the POIICY ...t e e e e e bae e e e bae e e e nraeas 7
2.3 Policy Development and ConSUILAtioN.........ccuveeieciiieiciiieececieee e et saaee e 7
2.4 Lo [ otV T oY o1 1=Ta e =T o - 14 o] o USRS 7
3 Duties and ReSPONSIDIlITIES ...ccc.veeeeeiiiieccie et et e et e e e et e e e e abe e e s enbeeeeeenreeas 8
3.1 BV o= o T 1o PO SRRSOt 8
3.2 L0 YTt Yol U1 1Y TSR 8
33 IV T=Te [Tor- | I D1 Yot o) AP R 8
3.4 (D] T Tot de Yo} il o= Lol TR USRS 8
3.5 Head of Patient Safety & EXPEIriE@NCE ......uvii ittt e e e e e saaee e 8
3.6 LEZAl SEIVICES IMANAZEN ... iiiiitiiie ittt e ettt te ettt e e ettt e e e st e e s ate e e e esstaeeessasseeeeassaeeesnsseeeesasseeennn 9
3.7 Al Staff AN IMAN@EEIS ..eiiiiciiiee ittt e e s e e e sb e e e e sbteeeesbteeessseeeessnstaeeesanes 9
O ] (o Tol<Te [V ¢ TSR 10
4.1. Management and handling of Claims.........ccocuiiiiiiiiiiiie e 10
4.2 (Y= | Y Y ol TSR SPR 10
4.3 INFOrmMation 0N ClaiMS.......oii et e e e e e e et re e e e e abe e e e enteeeeeenreeas 11
4.4 Delegated Authority and Financial LIMits .........ceeeeuiiiiiiiiie et 11
4.5 AULhOTISEA SIGNATOIIES ..ccitiiieeciiee ettt et e e et e e e et e e e e e bt e e e e ebteeeessteeeessranaeannes 12
4.6 Learning from ClaimsS ........oi ittt e e et e e et e e e e are e e s earae e e eareeeeenaneeas 12
LI D 1V YA @ )l 0F: ] o To [o T SRR SS 12
5.1 Support and dialogue with patients and Carers........coccveecciieeeeciie et 12
6 TraAININE/SUPPOIT c.veiitiiiee ettt ettt e s reete et e eeteesteesteeeteeetbeeabeebeestaesteesabesasesabeebeensaesssesseessseesseensen 13
6.1 Support and training for staff ... e 13
7  Monitoring compliance with the procedural documMEeNt........ccceviiiiiiiiiciiei e, 13
N« 1< 1T o1 o o TSP 14
9 EQUAlity iMPact @SSESSIMENT .....uviieieiiieecciiee e eetee et e e eette e e et e e e eeate e e e eeabaee e esabeeeeeenbeeeeennsaeaeennsenas 15
10 Associated Trust procedural dOCUMENTS ........oiieiiiiieeiiiiie ettt e et eeseee e e e eree e e ssnbaeeeesaneeeaens 16
11 References and USEfUl dOCUMENTS........ciiiiiiiiiiiiieee ettt e e s e e 16
APPENDIX 1 — TERMS OF REFERENCE FOR PATIENT SAFETY REVIEW GROUP AND
HEALTH AND SAFETY COMMITTEE .......oooiiiiiiiiiinieeeite ettt et e st e site e steesbeeesabeesbeesbneesabeesnns 18
APPENDIX 2 — TRUST PROCEDURE FOR HANDLING CLINICAL NEGLIGENCE CLAIMS....... 23
APPENDIX 3 — TRUST PROCEDURE FOR HANDLING NON-CLINICAL CLAIMS .......cccceveeees 27
APPENDIX 4 — CLINICAL NEGLIGENCE LEARNING LOOP ... e e eeeens 30
APPENDIX 5 — NON CLINICAL CLAIMS LEARNING LOOP ........oeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeens 31
APPENDIX 6 — SAYING SORRY ..ottt e e e e e e e e e e e e e e e e e e e e e e e e e e e e eeeees 32
APPENDIX 7 — EQUALITY IMPACT ASSESSMENT PART 1 INITIAL SCREENING.................... 43

Page 4 of 43



CORP/RISK 5 v.5

Clinical Negligence Claims - Procedure Table

ITEM/TASK ACTION BY WHOM
Disclosure Acknowledge receipt of letter, request records from relevant Legal Services
Request department and arrange disclosure of them to claimant’s solicitors | Team

within 40 days. Casenote Release
Data Create new claim record on Datix Web and open an electronic Legal Services
Recording claims file. Check for and obtain complaints, inquest and incident Team

records and disclose.

Investigation

Scope the claim matter; identify key clinicians and ask for

Legal Services

/ Scoping comments on the issue in hand. Manager
Letter of Acknowledge and report to NHSR within 3 working days. Seek Legal Services
Claim clinicians’ comments on detailed allegations and inform the Clinical | Team
Director of the relevant Care Group. Forward a copy of the letter
of claim to the Medical Director/Deputy Medical Director for
Clinical Standards for risk grading.
Letter of Provided by NHSR within 4 months. Dialogue with clinicians Legal Services
Response regarding any contentious issues and position taken by NHSR. Manager
Court Acknowledge receipt and forward to NHSR within 2 working days Legal Services
Proceedings | of receipt. Team
Expert Acquire expert evidence via panel defence solicitors NHSR
Evidence
Witness Obtain formal witness statements from relevant clinicians. NHSR/Panel
Statements Defence
Solicitors/Legal
Services Manager
Court Sign Statement of Truth and Disclosure List. Legal Services
Documents Manager
Trial Ensure witnesses are available and briefed before attendance at Legal Services
trial. Attend trial. Manager
Outcome Agree course of action as appropriate with NHSR/Panel defence Legal Services
Solicitors. Inform relevant clinical leads in the Trust Manager
Part 36 Agree as appropriate Part 36 Offers to settle according to Legal Services
Offers delegated limits in Claims Handling Policy. Manager, Deputy

Medical Director
for Clinical
Standards
Medical Director

Learning and
feedback

Action the Claims Learning Loop with the Clinical Governance Lead
where learning is identified internally or via Solicitors’ Risk
Management Reports.

Provide regular updates on key claims to Patient Safety Review
Group, Medical Director, and other identified key staff.

Provide a Claims Outcome Report to the same recipients at the
conclusion of a claim.

Legal Services
Manager
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Non-Clinical Claims - Procedure Table

ACTION
Trust notified of new claims matter through national centralised
electronic reporting system (portal).

BY WHOM
NHSR

Data

Create new claim record on Datix Web and open a new electronic

Legal Services

Recording claim file. Check for and obtain complaints, inquest and serious Team
incident record.

Information | Where claimant is member of staff identify and liaise with (if Legal Services

collation appropriate) the line manager for the member of staff involved. Team

Advise the General Manager for the relevant Care Group/Corporate
Function of the new claim.

Inform the Trust Health and Safety Advisor of all non-clinical claims
and identify any other key managers responsible for risk areas
identified in the claim.

Disclosure of

Items as requested by NHSR for disclosure should be

Legal Services

Documents returned with the completed LTPS Report Form and NHSR Disclosure Manager

and List to NHSR via the Document Transfer System.

information

NHSR Claims | Liaise with the NHSR Claims Investigator to facilitate meetings with Legal Services

Investigator

witnesses, visits to the scene of the incident, review of documents
and any other requirements.

Manager

Legal
Proceedings

Brief and prepare all witnesses for court. Liaise with NHSR and/or
appointed panel defence solicitors. Attend court as support to staff
and to take note of the proceedings and outcome.

Legal Services
Manager

Health
Records

Claims involving injury to members of the public and/or employees
will mean the Trust holds a health record relating to the matter in
hand. Such records will not be disclosed without the appropriate
consent of the individual or a legal authority by way of a Court Order.
Ensure consent checked and keep copy for claim file.

Legal Services
Manager

Occupational

Ensure consent is received from NHSR or solicitors asking for records.

Legal Services

Health Liaise with Occupational Health Department to arrange for disclosure | Team

Records of copy records. Keep copy of form if authority allows.

Personnel Written consent not necessary. Ensure file is checked for sensitive Employee

Records information or information about third parties and it is removed Services
before copies released.

Settlement Agree between NHSR/defence solicitors and claimant’s solicitors. NHSLA

Payment Check the payment request is genuine and is expected according to Legal Services

request the claim record held. Process via the Director of Finance to authorise | Team

requisition of a cheque. Forward cheque to the identified addressee
according to paperwork from the NHSR.

Learning and
Feedback

Action the Claims Learning Loop, sending relevant learning issues and
Claims Outcome Report to the General Manager or Department Lead
for the Care Group/Corporate Function and reporting action and
learning into the Health and Safety Committee.

Legal Services
Manager
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1 INTRODUCTION

The Trust as an employer is vicariously liable for any tort committed by an employee in the
course of his or her employment. The Trust has a duty of care in law, and a claim can be
made if that duty of care is breached and if the claimant has suffered an injury, provided
that breach has caused the injury. Any patient, member of staff or the public or their
personal representative in the case of death, who has suffered an injury or loss in
accordance with the above definition, has the right to make a claim for damages.

The Trust is committed to effective and timely investigation and response to any claim,
which includes allegations of clinical negligence or personal injury. Through the provision of
reliable and complete information from the start of any claim, the Trust will be able to
ensure that any healthcare governance issues, which may emerge, are addressed promptly
and the outcomes used to facilitate wider organisational learning.

2 PURPOSE

2.1 Policy Statement

The Trust will follow the requirements of the Department of Health and NHS Resolution
(NHSR) in the management and handling of claims. All members of staff are expected to
cooperate fully, as required, in the assessment and investigation of claims and the
implementations of lessons identified and learned through the evaluation of claims against
the Trust.

2.2 Scope of the Policy

The policy is to be used by all Trust employees involved in the claims process.

2.3 Policy Development and Consultation

The Legal Services Manager has reviewed this policy in conjunction with the Medical
Director and the policy has been shared with key stakeholders for their views and
comments.

24 Policy Implementation

The Legal Services Manager will provide instruction and advice on the investigation of
claims. This policy and procedure is available via the Trust intranet and relevant managers
will be advised when it has been reviewed and resubmitted.
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3 DUTIES AND RESPONSIBILITIES

3.1 Trust Board

The Trust Board and its Executive Directors have overall responsibility for the
implementation of the Claims Handling Policy. The Trust Board delegates responsibility for
the monitoring and acting on lessons arising from clinical negligence claims to the Patient
Safety Review Group (PSRG), and from non-clinical claims to the Health and Safety
Committee. The Terms of Reference for these groups are at Appendix 1.

3.2 Chief Executive

The Chief Executive has overall accountability for the management and handling of claims
against the Trust.

3.3 Medical Director

The Trust’s Medical Director will have executive responsibility for overseeing the
management function responsible for claims handling. The Medical Director will receive
assurance of effective management of claims through regular feedback, management
channels and bi-annual reports, tabled at the Patient Safety Review Group, via the Deputy
Medical Director responsible for Clinical Standards. On the closure of a claim, the Legal
Services Manager will provide the Medical Director with a full and systematic review of the
case highlighting clinical governance issues.

3.4 Director of Finance

The Director of Finance will ensure that the authorisation of expenditure on claims is
exercised in accordance with the Trust’s Standing Orders and Standing Financial Instructions
and in line with NHSR guidance. Claims will only be settled on the advice of staff at NHSR or
by panel solicitors nominated and instructed by NHSR. The Legal Services Manager will
provide suitable evidence that the reasons for settlement are justified and approved by
NHSR.

3.5 Head of Patient Safety & Experience

The Head of Patient Safety & Experience will oversee the systems and arrangements for the
management and handling of claims.
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Legal Services Manager

The Legal Services Manager will manage all clinical negligence, Employer’s Liability and
Public Liability claims against the Trust and will lead on any claims arising out of the
Property Expenses Scheme.

The Legal Services Manager will be responsible for the following key performance areas:

3.7

Compliance with the claims handling and reporting requirements and associated
timescales as set down by NHSR’s Reporting Claims to NHS Resolution - Reporting
Guidelines;

Information sharing and relevant support to clinicians involved in claims;

The provision of detailed and relevant information to Directors and Managers to
alert them to new claims and through the lifetime of a claim so that lessons can be
identified and acted on;

Maintenance of a central database of all claims with robust arrangements for
business continuity. Claims files and records will be kept for a minimum of ten years
or until three years after the claimant’s 18th birthday in the event the claimant is a
child or longer where there are issues around mental capacity;

Effective communication with appropriate stakeholders as identified in a claim,
examples of whom include staff, other NHS organisations including the two
commissioning clinical groups (CCG) and any other identified CCG’s relevant to the
patient’s home address, relevant national and local bodies, external contractors, NHS
England , NHS Improvement; and

Pro-active analysis of claims and the identification and reporting of trends and
emerging patterns to influence and inform the Trust Board and individual Care
Groups.

All Staff and Managers

All staff involved in the investigation and learning from claims should ensure that:

Claims are investigated in a timely manner under the direction of the Legal Services
Manager to adhere to the deadlines set in NHSR’s Reporting Guidelines and the Civil
Procedure Rules;

Staff are supported during and following the investigation of claims and relevant
support mechanisms are identified and offered including Occupational Health
Department, nominated panel defence solicitors where appointed, and the Policy for
Supporting Staff Involved In Incidents, Complaints and Claims is followed;
Appropriate risk management arrangements are implemented where action is
identified and risk assessments are carried out post-incident to ensure a risk of
recurrence is minimised;

If the claim is the first indication of harm an incident report is raised and further
action taken as required following consultation with the Head of Patient Safety &
Experience and;

Statements are taken where incidents occur particularly if the risk of a claim is
identified.
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4 PROCEDURE

4.1. Management and handling of claims

The Legal Services Manager will manage all clinical and non-clinical claims according to the
relevant NHSR Guidelines: Reporting Claims to NHS Resolution (2017).

The Legal Services Manager will adhere to the relevant procedures for the handling of
clinical negligence claims and management of non-clinical claims as set out at Appendices 2
and 3.

At the conclusion of every claim the Legal Services Manager will complete a Claim Outcome
Report. The Legal Services Manager will share the Claim Outcome Report with the
following:

J All staff who were key witnesses involved in the claim;

o The Medical Director;

o The Director of Nursing;

o The relevant Clinical Director;

J The relevant General Manager/Department Lead;

J The Care Group Clinical Governance Lead;

J The Deputy Medical Director responsible for Clinical Standards; and
J The Patient Safety Review Group/Health and Safety Committee.

The Legal Services Manager will send any learning outcomes, Risk Management Reports
(provided by solicitors appointed by NHSR) and relevant information to key clinicians
involved in the case as well as the Clinical Governance Lead for the Care Group/Department
affected by the claim, or the General Manager/Departmental Lead for the corporate
function if the claim relates to a non-clinical service.

The Legal Services Manager will be responsible for ensuring the relevant staff tasked with
investigating the matter within the Care Group/Department is provided with sufficient
information to support their investigations.

4.2 Legal Advice

The Legal Services Manager will work with NHSR and nominated panel defence solicitors
appointed by NHSR to ensure the effective management of claims and the efficient
response to formal letters of claim. NHSR will be contacted for advice, immediately upon
receipt of any claim that:

J Is contentious or likely to cause considerable media interest

J Involves an allegation of neonatal injury/death at birth

J Involves an allegation of serious clinical mismanagement of a child
] Relates to a mental health service user
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Legal advice may be required from the Trust’s contractually appointed solicitors on matters
other than claims. In such events, staff should address requests for advice to the Legal
Services Manager who will approach the Trust’s solicitors where required.

4.3 Information on Claims

The Legal Services Team will maintain and populate a database of claims against the Trust
on the Datix Risk Management Database. Information relating to the nature of the claim,
the financial value, the area the claim applies to and lessons arising out of the claim will be
maintained on the database.

The Legal Services Manager in conjunction will provide bi-annual reports from this
information to the Patient Safety Review Group and will liaise with Care
Groups/Departments on information required to adopt a learning approach to the
management of clinical negligence claims within the service to which the claim applies.

For non-clinical claims a bi-annual report will be provided to the Health and Safety
Committee and the Legal Services Manager will liaise with the relevant General Manager

and/or Department Lead to adopt a learning approach in managing Employer’s and Public
Liability claims.

4.4 Delegated Authority and Financial Limits

The following excesses apply to each specific claim area:

) CNST — Clinical Negligence: zero excess (the Trust is indemnified against all payments
for clinical negligence unless it does not comply with the rules of the scheme)

) LTPS — Employer’s Liability: £10,000 excess

o LTPS — Public Liability: £3,000 excess

J PES — Property Expenses: £20,000 excess (buildings and contents)

Where either NHSR or nominated panel defence solicitors are seeking to make admissions
and/or negotiate a settlement, the Trust will be consulted on proposals and authority will be
required to allow NHSR or their nominated panel defence solicitors to make admissions of
liability and/or instigate settlement negotiations.

The following represents the delegated authority to act for and on behalf of the Trust in
making admissions and negotiating settlements:

) Up to and including £100,000 — Legal Services Manager
) £100.001 to £1,000,000 — Deputy Medical Director responsible for Clinical Standards
o £1,000,001 and more — Medical Director
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4.5 Authorised Signatories

The following signatory arrangements will apply to the claims process:

o Disclosure Statements and Reporting Forms — Legal Services Manager

J Statements of Truth (Defence and Disclosure Lists to Court) — Legal Services Manager
o Court Consent Orders — Legal Services Manager

J Letters of Apology — Chief Executive

4.6 Learning from Claims

The Trust is committed to learn and make changes to practice and improve services and
safety as a result of claims. The Trusts systematic approach to encourage learning and
promote improvements in practice based on individual and aggregated analysis of claims is
a key aspect of the Trusts Risk Management Strategy. The Trust has a designated policy
which sets out its approach to learning lessons (see Learning from Incidents, Complaints and
Claims CORP/RISK 20).

The Legal Services Manager provides support to clinical teams to produce and implement
action plans to develop practice following an investigation. The learning loop adopted by
the Legal Services Team will reflect the models as shown at Appendices 4 and 5.

The Legal Services Manager will request that for clinical negligence claims the Clinical
Governance Lead takes appropriate action on all Risk Management Reports received from
panel defence solicitors appointed by NHSR and that such action is evidenced within the
Care Group Clinical Governance Minutes to close the learning loop. For non-clinical claims
the learning loop will include the General Manager/Department Lead and the Health and
Safety Committee.

Lessons learned from claims are disseminated by the Legal Services Manager Trust wide
through monthly risk management reports in order to ensure wider organisational learning.
The identification of risk following claims investigation will be considered for inclusion in the
relevant local/corporate risk registers with plans to manage, reduce the risk and thereby
learn lessons. Monitoring of progress against any agreed action plans is undertaken by the
Care Group/Department in their consideration of risk management.

5 DUTY OF CANDOUR

5.1 Support and dialogue with patients and carers

Saying sorry when things go wrong is vital for the patient, their families and carers, as well
as to support learning and improve safety. Patients, their families and carers should receive
a meaningful apology — one that is a sincere expression of sorrow or regret for the harm
that has occurred (For more information see Saying Sorry leaflet at Appendix 6)
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The Trust aims to be open and honest with patients and their relatives where an adverse
event has occurred. (See Being Open and Duty of Candour Policy - CORP/RISK 14).

Saying sorry is not an admission of legal liability; it is the right thing to do. Healthcare
professionals should explain that new information may emerge as an investigation is
undertaken, and that patients, their families and carers will be kept up to date with the
progress of an investigation.

In line with NHSR’s guidance, whilst effective dialogue is encouraged to acknowledge
adverse events, offer apologies, explanations and expressions of sympathy, staff should not
discuss liability or blame with patients or their family/representatives. There is a due legal
process whereby negligence is determined and any compensation is decided, and this
process is compromised if discussions are held between Trust staff and patients about
litigation.

If a patient or carer asks for further support or information about litigation staff should
advise them to seek legal advice via the Citizens’ Advice Bureau. Staff should not attempt to
advise patients on matters of litigation.

Where a solicitor is on record as advising a patient, member of staff or member of the public

all contact in relation to the claim or circumstance shall be directed through the legal
advisor.

6 TRAINING/SUPPORT

6.1 Support and training for staff

It is important that all healthcare organisations create an environment in which members of
staff are encouraged to report patient safety incidents. Staff should feel supported
throughout the investigation process because they too may have been traumatised by being
involved. The Trust has a designated policy that sets out the arrangements for supporting
staff involved in incidents, complaints and claims (see Policy for Supporting Staff Involved in
Incidents, Complaints and Claims CORP/RISK 4).

The training requirements of staff will be identified through a training needs analysis. Role
specific education will be delivered by the service lead.

7 MONITORING COMPLIANCE WITH THE PROCEDURAL DOCUMENT

A bi-annual audit of compliance with this policy will be performed by the Legal Services
Manager, and a report from this audit will be submitted to the Patient Safety Review Group
and the Health and Safety Committee to review and note recommendations. Where it is
anticipated that compliance with this policy will not be achieved the Legal Services Manager
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will notify the Head of Patient Safety and Experience who will consider the circumstances
and take action to minimise the associated risk.

What is being Monitored Who will carry out How often How Reviewed/
the Monitoring Where Reported to
Compliance with NHSR Legal Services Bi-annually Patient Safety Review
reporting deadlines. Manager Group/Health and Safety
Committee.

Number of claims reported

to NHSR and the financial Legal services Bi-annually Patient Safety review
liabilities held by NHSR and | Manager Group/Health and Safety
the Trust through each Committee.

scheme.

Quantitative analysis of the | Legal Services Bi-annually Patient Safety Review
number and types of claims | Manager Group/Health and Safety
against each Care Committee.
group/Department, the

number of claims closed
and outcomes.

Number of claims received | Legal Services Bi-annually Patient Safety Review
where no incident has been | Manager Group/Health and Safety
recorded or a complaint Committee.

has been received.

Qualitative analysis of Legal Services Bi-annually Patient Safety Review
claims and a review of Manager Group/Health and Safety
learning from claims over Committee.

the preceding year.

8 DEFINITIONS

Claim: allegations of negligence and/or demand for compensation made following an
adverse incident resulting in personal injury or any clinical incident which carries significant
litigation risk for the Trust.

CNST: the Clinical Negligence Scheme for Trusts (CNST) is the membership scheme, which
handles all clinical negligence claims against the Trust where the incident took place on or
after 01 April 1995.
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ELS: the Existing Liabilities Scheme (ELS) is the NHSR scheme, which deals with all claims
relating to incidents that occurred before 01 April 1995.a civil wrong arising from an act or a
failure to act for which an action for personal injury or property damages may be brought.

LTPS: the Liabilities to Third Parties Scheme (LTPS) indemnifies the Trust against claims from
third parties including employees and members of the public arising from incidents
occurring since 01 December 1999. Indemnity arrangements before the inception of this
scheme were with commercial insurers, details of which are held by the Legal Services
Manager.

NHSR: National Health Service Resolution (NHSR) is a Special Health Authority, which
indemnifies NHS organisations against various risks including Employer’s and Public Liability
and Clinical Negligence.

Panel Defence Solicitors: solicitors appointed by the NHSR to manage aspects of claims with
a duty to both the NHSR and the Trust.

PES: the Property Expenses Scheme (PES) covers damage to or loss of property owned by or
the responsibility of the Trust.

RPST: the Risk Pooling Scheme for Trusts (RPST) is the NHSR’s scheme, which covers all
non-clinical claims. The scheme began on 01 December 1999. RPST includes the Liabilities
to Third Parties Scheme and the Property Expenses Scheme.

Trust’s Legal Advisors: appointed Solicitors as contracted by the Trust to provide legal
advice.

Vicarious Liability: under NHS indemnity, NHS bodies take direct responsibility for costs and
damages arising from clinical negligence where they (as employers) are vicariously liable for
the acts and omissions of their health care professional staff.

9 EQUALITY IMPACT ASSESSMENT

The Trust aims to design and implement services, policies and measures that meet the
diverse needs of our service, population and workforce, ensuring that none are
disadvantaged over others. Our objectives and responsibilities relating to equality and
diversity are outlined within our equality schemes. When considering the needs and
assessing the impact of a procedural document any discriminatory factors must be
identified.

An Equality Impact Assessment (EIA) has been conducted on this procedural document in
line with the principles of the Equality Analysis Policy (CORP/EMP 27) and the Fair
Treatment for All Policy (CORP/EMP 4).

The purpose of the EIA is to minimise and if possible remove any disproportionate impact
on employees on the grounds of race, sex, disability, age, sexual orientation or religious
belief. No detriment was identified. (See Appendix 7).
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10 ASSOCIATED TRUST PROCEDURAL DOCUMENTS

Being Open and Duty of Candour Policy - CORP/RISK 14

Complaints, Concerns, Comments and Compliments: Resolution and Learning - CORP/COMM 4
Equality Analysis Policy - CORP/EMP 27

Fair Treatment for All Policy - CORP/EMP 4

Health & Safety Policy — CORP/HSFS 1

Information Records Management - Code of Practice - CORP/ICT 14

Learning from Incidents, Complaints and Claims - CORP/RISK 20

Mental Capacity Act 2005 - Policy and Guidance, including Deprivation of Liberty Safeguards
(DolLS) - PAT/PA 19

Policy for Supporting Staff Involved in Incidents, Complaints and Claims - CORP/RISK 4
Policy for the Reporting and Management of Incidents and Near Misses - CORP/RISK 13
Processing Requests for Access to Health Records Procedure - CORP/REC 3

Privacy and Dignity Policy - PAT/PA 28

Risk Identification, Assessment and Management - CORP/RISK 30

Serious Incidents (SI) Policy - CORP/RISK 15
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Clinical Negligence Litigation - A Very Brief Guide for Clinicians. Available from
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Early Notification—Reporting Guidelines (2017). Available from www.nhsla.com
(publications-claims publications)
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APPENDIX 1 — TERMS OF REFERENCE FOR PATIENT SAFETY REVIEW

GROUP AND HEALTH AND SAFETY COMMITTEE

PATIENT SAFETY REVIEW GROUP (PSRG)

Terms of Reference

Name

Patient Safety Review Group

Purpose

The purpose of the group is to ensure that there is continuous and
measurable improvement in patient safety and that “the Board” is assured
that the risks associated with clinical activity are appropriately managed.
The group has the operational responsibility to ensure that the impact of
clinical risk is minimised within the organisation and that learning is shared
across Care Groups.

Responsible to

Clinical Governance Committee

Delegated
authority

The group is authorised by the Clinical Governance Committee to
investigate any activity within its terms of reference. It is authorised to seek
any information it requires from any employee and all employees are
directed to co-operate with any request made by the group.

Duties and work
programme

To receive, note and action where appropriate the following:

e Datix Report Monthly

Claims highlighting organisational learning.
e Inquests where learning identified.

e Qutcomes of formal investigations or enquiries from any of the
above and relevant learning

e Six Monthly Cardiac Arrest Report

e Six Monthly DNACPR Report

e Quarterly Safeguarding Report

e Quarterly Child Death Overview Panel (CDOP) Learning Report
e Alerts from CAS and MHRA (Quarterly)

e Resuscitation Policies & Processes

To consider the Introduction of new Clinical procedure/practices, approved
by the Executive panel in accordance with the Protocol for Introducing New
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Clinical Procedures or practices CORP/RISK 3.

The members of the group will ensure timely dissemination of information
to their individual areas of responsibility and that discussions are evidenced
in the minutes of Clinical Governance Groups.

The Patient Safety Review Group will invite case presentations on a monthly
basis to report actions and/or recommendations taken from clinical
incidents, complaints or claims. These reports will form a standard agenda
item.

An annual report will be submitted to the Clinical Governance Committee.

Chair

The Deputy Medical Director for Clinical Standards shall be the Chair and
the Deputy Director of Quality & Governance shall be the Vice-Chair

Membership

= Care Group Matrons

= Consultant Medical Staff

= Trainee representative

= Education Quality & Governance Manager
= Head of Patient Safety & Experience

= Named Nurse For Safeguarding Children

= |Lead Nurse, Diabetes & Endo

= Legal Services Manager

= Director of Infection Prevention and Control/Lead Nurse infection
Prevention & Control

= Medical Technical Services Manager

= Resuscitation & Manual Handling Lead

= Representative from the Drug & Therapeutics Committee
= Governor

= Pathology Quality Manager

= (Clinical Therapy representative

In attendance Secretary
Secretary Committee Secretary, Risk & Legal Services
Quorum The quorum is the Chair and/or Vice-Chair, 50% of bed holding Care Group

representatives and 50% of consultant medical staff.
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Attendance
requirements

Attendance is required at all meetings. Members unable to attend should
indicate in writing or by e-mail to the PSRG administrator in advance of the
meeting (except in extenuating circumstances of absence). Members are
advised to nominate a deputy to attend who is appropriately briefed to
participate in the meeting.

Members must attend at least 7 meetings throughout a Calendar year.

The Chair will set the standards for the meeting and ensure the agenda is
realistic in content, to achieve this by allocating fixed timescales for each
item.

In addition any items raised under 'any other business' will be identified at
the start of each meeting to the Chair and/or Vice-Chair. The Chair and/or
Vice-Chair will consider these items for inclusion on the agenda if there is
sufficient time for discussion, or will defer these to the next meeting of the
Group.

Items for the agenda should be submitted to the Committee Secretary a
minimum of 10 calendar days prior to the meeting. Members wishing to
discuss an item on the agenda must attend the meeting. (This includes
requests for policy approval)

Progress against actions should be reported by those tasked at the
subsequent meeting.

Frequency of

The frequency of meetings shall be monthly, held on the first Friday of every

meetings month and will last no more than two hours.

Papers Papers will be distributed 5 working days in advance of the meeting.
Permanency The committee is a permanent committee.

Reporting None.

committees

Circulation of

The minutes will be submitted to the Clinical Governance Co-ordinator for

minutes submission to the Clinical Governance Committee and the Chair will report
on a monthly basis regarding the work of the committee and any matters
needing action or improvement.
The approved minutes will also be forwarded to Doncaster Clinical
Commissioning Group for information.

Date approved by the committee: May 2017

Date approved by the Clinical Governance Committee June 2017

Review date: June 2018
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Health and Safety Committee
Terms of Reference

Name

Health and Safety Committee

Purpose

The Health and Safety Committee is formed as part of the Health and
Safety policy and Procedures to manage and approve any Health and
Safety issues related ensuring legal compliance and improving Health and
Safety standards within the Trust.

This Committee is formed in accordance with:
e The Health and Safety at Work etc. Act 1974
e Safety Representatives and Safety Committees Regulations 1977

Responsible to

Audit & Non-clinical Risk Committee (ANCR)

Delegated authority

The committee has the following delegated authority:

e To enable the Trust management and designated representatives
to liaise and consult on matters of joint interest with the aim of
providing a safe and healthy environment for staff, patients and
visitors alike, in accordance with the Trust’s Health and Safety
Policy.

Duties and work

» Promote a positive health and safety culture that secures the full

programme participation of all members of the organisation in achieving high
standards of health, safety and welfare.

» Analyse incidents and trends to identify unsafe/unhealthy
conditions and practices and make recommendations for
corrective action.

» Take note of all existing regulations and new legal requirements
on health and safety as well as any Approved Codes of Practice
(ACOP’s) as they are introduced.

» Liaise with external enforcing authorities as required and analyse
any information and reports provided by them.

» Consider reports from designated Trust representatives and
discuss health and safety issues raised by committee members.

» For Care Group representatives to discuss and present action
plans from their quarterly safety audits.

» Review and approve health and safety related policies.

Chair Appointed by executive lead for Health and Safety

A vice-chair shall be appointed by the committee.
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Membership

Chair — as appointed

A representative from each Care Group

A member from each Corporate Directorate
Staff side (Unison, RCN, Unite, GMB)

e Safety Adviser
e Datix manager
e Fire officer

e Security LMCS
e Pathology

e Pharmacy

e Manual Handling lead

e Risk and legal services

e Infection prevention and control
e Representative from P and OD

e Nominated safety representatives

Representative from estates and facilities

e Representative from Clinical Site Management team
e Representative from Health and Wellbeing

In attendance Other staff co-opted as required

Minutes Secretary

Secretary Appointed by the Chair
Quorum Chair or Vice-Chair and 10 other members
Attendance Committee members must attend at least 75% of meetings. Failure to do

requirements

this may result in removal from the Committee.

All members should where possible nominate a deputy who will attend
the meetings on their behalf when they are unable to attend. However,
the minutes will only be sent to members.

Frequency of Quarterly

meetings

Papers Papers will be distributed 3 days in advance of the meeting
Permanency The committee is a permanent committee.

Circulation of
minutes

ANCR, Committee members and noticeboards

Date approved by the committee:

17 March 2016

Date approved by Audit & Non-Clinical Risk Committee

Review date:

Annual
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APPENDIX 2 — TRUST PROCEDURE FOR HANDLING CLINICAL

NEGLIGENCE CLAIMS

1. Notification of a claim

The Trust is usually informed that solicitors are investigating a potential clinical negligence
claim by letter. This notification can also come directly from a claimant or someone acting
on their behalf as a litigant friend. The first notification of a claim will ordinarily give some
indication as to the matter that is being investigated. It is accepted that some notifications
will not house sufficient detail to identify what the specific issue is.

At this stage, the solicitor will usually be asking to have a copy of the medical records. The
solicitor must provide written consent from their client for the notes to be disclosed to
them. If appropriate consent is not received, the records cannot be disclosed. Providing the
appropriate consent is obtained, a copy of the medical records must ordinarily be disclosed
within 40 days of receipt of the request.

2. Disclosing records

The Legal Services Team will forward disclosure requests for medical records to Casenote
Release. Casenote Release will deal with General notes, but other areas will be contacted
directly by the Legal Services Team. Examples of areas where separate records are held
include Occupational Therapy, Physiotherapy and Orthotics. Emergency Department and
Obstetric records are held on an electronic system and are accessed for disclosure directly
by the Casenote Release team.

An invoice for the copying of records and x-rays will be generated by Casenote release and
sent to the Finance Department. Charges will be in line with the Trust’s Policy for
Processing Requests for Access to Health records (CORP/REC 3).

Once payment has been received copy records will be sent by secure transfer to the
claimant’s solicitors by the Casenote release team.

The Legal Services Team will check for records relating to complaints, inquests and serious
incidents and will obtain and disclose same records for the purpose of the claim
investigation.

3. Reporting Claims to the NHSR

All claims will be handled and reported to NHSR in accordance with CNST Reporting
Guidelines. Claims will be reported to NHSR when a significant litigation risk has been
established.

This would include:

e Claims where the preliminary investigations, following receipt of a request for
disclosure of records, indicate that there is a significant risk of an admission of
breach of duty.

e Claims where a formal letter of claim is the first indication of any action.
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e Claims arising from the complaints procedure where the response indicates an
admission of liability and where the Complaints Department has notified the Legal
Services Manager.

e Incidents that have occurred and are graded red and reveal a possible breach of
duty, which has the potential to lead to a claim.

If proceedings are issued and served on the Trust, NHSR should be informed immediately.

The Legal Services Team will report all claims via the NHSR’s claims reporting system, an
electronic system that forms part of NHSR’s extranet function. Where the following
information is available, it will accompany the reporting of a clinical negligence claim:

e Letter of Claim and any preceding correspondence.
e Any clinicians’ comments.

e Copy complaints file.

e Copy incident report and associated action plan.

e Copy of Inquest Outcome report where applicable.

Upon acceptance of the claim by the NHSR, they will appoint a case manager and will liaise
with the Trust regarding future management of the claim. In the case of a CNST claim, NHSR
may appoint panel defence solicitors or deal with the claim “in house”. Following
acceptance of a CNST claim, NHSR will assume responsibility for all costs of the claim
thereafter.

Claims that pre-date the formation of the Trust will be sent to NHS England for their action
as the holders of liabilities for that period.

4. Further progress of a claim

Where a claim is pursued following disclosure of records, the claimant’s solicitors will send
the Trust a formal Letter of Claim. This should outline the allegations in detail and provide
the Trust with details of the loss suffered by the claimant as a result of the alleged
negligence. The Trust has four months to provide a reasoned response before proceedings
can be issued. On receipt of a formal letter of claim, the following will happen:

1. The letter must be acknowledged within 14 days

2. Letter reviewed with case manager (NHSR) alongside information to date by the
Legal Services Manager

3. Letter may be reviewed by the relevant practitioner for further comment

4. Letter may be reviewed by the Trust's expert if one has been commissioned

5. The claim must be reported to the NHSR if not already done so.

A formal Letter of Response will always be sent from NHSR, with the Trust’s agreement to
the content. The Legal Services Manager will liaise with the relevant staff to ensure the
Trust agrees to any admissions or repudiations as is relevant to the case.

5. Legal Proceedings

When court proceedings are issued and served upon the Trust, they will include Particulars
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of Claim along with the claimant’s medical evidence of injury i.e. expert’s report and their
schedule of damages. Proceedings must be issued within 3 years of the date of the incident
or the date of knowledge of harm (if different) —i.e. where a patient may only have
discovered harm later than the actual incident date. In the case of a child, these
proceedings must start no later than 3 years from the date of the child’s 18™ birthday;
different rules also apply for claimants without sufficient mental capacity. The court will
then control the timetable for the claim. At this stage, NHSR will directly instruct panel
defence solicitors, (if this has not already happened) who will deal with the following legal
processes:

e Acknowledgement of Service
This must be filed with the relevant Court within 14 days of receipt of the Claim

Form/Particulars of Claim. Failure to do so could result in judgment being found for the
claimant by default.

e Defence
The Trust will be given 28 days to serve its defence. This may be extended by a further 28

days by mutual agreement with the claimant’s solicitor, but anything more than this will
require a consent order from the Court.

e Allocation Questionnaire
The questionnaire must be completed and returned to the court by a particular date.
Information included will include details of the Trust's witnesses and experts.

e Case Management Conference

This is a meeting with the claimant’s solicitor in front of a judge to set the timetable.
Deadlines will be set for:

Exchange of expert evidence

Exchange of witness statements

Experts to confer and produce a schedule of agreement/disagreement
Date for trial

O O 0O

Few claims actually go to trial. Most are discontinued by the claimant or settled before
proceedings are issued.

6. Settlement

Only NHSR can negotiate a settlement to the claim. A settlement is usually negotiated
where liability for breach of duty of care has been clearly identified. On occasions, a claim is
settled where, on the balance of probabilities a defence of the claim would be difficult if it
continued to trial — this is usually referred to as a financial or litigation risk and suggests that
there would be a significant risk of losing at trial.

A settlement may be negotiated at any point in the history of a claim. Settlement can
include payment for the following:
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e General damages for pain, suffering and loss of amenity.
e Financial loss including for care and loss of earnings.
e Claimant’s costs.

If NHSR settles a claim, it is usually on the basis that they will assume responsibility for the
claimant’s legal costs. Before any payments for damages can be made, a certificate of
recoverable benefits must first be obtained from the Compensation Recovery Unit (CRU).
The NHSR are responsible for making all payments for settlement of clinical claims. If a claim
is nearing settlement, a briefing note should be sent to the Medical Director and any other
relevant officer of the Trust, as identified by the Legal Services Manager, outlining the
details of the case and the expected settlement, so that the Trust is aware of a pending
settlement and any potential media that could be associated therewith.

7. Claim Outcome

At the conclusion of a claim, the Legal Services Manager will prepare a Claim Outcome
Report that will include the following detail:

e Claimant details.

e Brief synopsis of the claim.

e Outcome to reflect successful defence, settled before proceedings, settled in court,
withdrawn, statute-barred (out of time).

e Breakdown of quantum (damages and costs).

e Risk Management recommendations (if any).

e Summary to include reflections on the handling of the claim and interactions and
involvement of clinicians and other staff members.

This Claim Outcome Report will be forwarded to the Medical Director, witnesses involved in
the claim and the Patient Safety Review Group for noting, monitoring and authorising any
learning outcomes. A copy will be sent to the Director of Nursing and the relevant Clinical
Director, Clinical Governance Lead, and General Manager for the Care Group affected.

8. Information and Data Storage

Throughout the lifetime of a claim, all relevant information will be input by the Legal
Services Team onto Datix Web, the Trust’s Risk Management Database.

The information kept on the claims module of Datix will be held in line with the principles of
the Trust’s Information Records Management Code of Practice (CORP/ICT 14).

A system of electronic files will be maintained by the Legal Services Team to support
operational procedures in the management of claims and as a back-up to the Datix system.

The Head of Patient Safety and Experience will be responsible for the security of the
information held within the Legal Services Department.

An easy reference procedural table for clinical negligence claims at Page 5
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APPENDIX 3 — TRUST PROCEDURE FOR HANDLING NON-CLINICAL

CLAIMS

1. Letter Before Action

Non-clinical claims (Employer’s Liability (EL) or Public Liability (PL)) are received through a
national centralized claims portal system accessed by the Legal Services Team. Claimants
issue their allegations within a claim form submitted through this portal system which is
issued against the Trusts indemnifiers — NHSR. They automatically acknowledge the claim
and forward all documentation through the portal system for the Legal Services Team to
access and begin investigations. The three-year limitation period still applies in that
Proceedings have to be issued within three years of the incident or date of knowledge of
harm arising out of the incident, or three years from the date of the claimant’s 18th
birthday in the event the claimant is a child. Different rules apply for claimants without
sufficient mental capacity.

The Legal Services Team will ensure that the claim is recorded on Datix Web, the Trust’s Risk
Management Database.

In the event of an Employer’s Liability claim the Legal Services Manager will liaise with the
employee's line manager where appropriate by way of investigating the claim and
identifying where any further support may be required. The Trust Health and Safety Advisor
will also be informed of all non-clinical claims so that action can be taken to ensure that the
Trust has properly investigated any relevant incidents and learning has been considered and
initiated.

The Legal Services Manager will liaise with the relevant General Manager to identify how
best to investigate the matter and to arrange for collation of documentary evidence
required in the NHSR registration process.

Through the portal system the Trust has 30 days for EL claims and 40 days for PL claims to
investigate the allegations, provide a formal decision on Trust liability and gather and supply
documentary evidence for NHSR to respond back to the claimant’s solicitors through the
portal system. Management of claims outside of the national centralized portal system
attracts costs to the Trust. Therefore management of non-clinical claims within the portal
system is both cost effective and reduces the lifespan of a claim.

Nearly all non-clinical claims required extensive disclosure by the claimant’s solicitors and a
list is often used that is drawn from a template or directly from the Civil Procedure Rules.
The Legal Services Manager will determine what information does or does not exist through
discussions with relevant staff and will liaise with the NHSR where disclosure lists seem
disproportionate to the matter in hand.

The following information is likely to be required for disclosure in non-clinical claims:
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e Incident Report.

e RIDDOR report and any other correspondence with the Health and Safety Executive.

e Witness statements of any staff involved with or who witnessed the incident and
which were obtained before the claim was intimated.

e A manager’s report completed before the claim was intimated.

e Risk assessments.

e Earnings and absence details if employee.

The Legal Services Team will request employee information as required from SBS. Other
requests will be addressed to the relevant staff members responsible for the document or
process, including but not exhaustive of the Trust’s Health and Safety Advisor, the Head of
Estates and Facilities, the relevant General Manager for the Care Group/Department, and
the relevant service lead (for housekeeping, maintenance, repair, catering and other such
services).

2. Legal Proceedings

Where proceedings are served directly upon the Trust NHSR must be notified immediately.
NHS Resolution will manage all non-clinical claims through legal proceedings and may advise
panel defence solicitors to act on behalf of the Trust. Throughout such proceedings, the
Legal Services Manager will deal with matters arising on behalf of the Trust and will
coordinate the involvement of Trust staff who may be called are required as witnesses.

3. Settlement

Only NHSR can negotiate a settlement to the claim. A settlement is usually negotiated
where liability for breach of duty of care has been clearly identified. On occasions, a claim is
settled where, on the balance of probabilities a defence of the claim would be difficult if it
continued to trial — this is usually referred to as a financial or litigation risk and suggests that
there would be a significant risk of losing at trial.

A settlement may be negotiated at any point in the history of a claim. Settlement can
include payment for the following:

e General damages for pain, suffering and loss of amenity.
e Financial loss including for care and loss of earnings.
e Claimant’s costs.

If NHSR settles a claim, it is usually on the basis that they will assume responsibility for the
claimant’s legal costs. Before any payments for damages can be made, a certificate of
recoverable benefits must first be obtained from the Compensation Recovery Unit (CRU). If
a claim is nearing settlement, a briefing note should be sent to the Medical Director and any
other relevant officer of the Trust, as identified by the Legal Services Manager, outlining the
details of the case and the expected settlement, so that the Trust is aware of a pending
settlement and any potential media that could be associated therewith.

The Legal Services Team will be notified of settlement figures (damages and costs) and will
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co-ordinate payment through the Finance Department.
4. Claim Outcome

At the conclusion of a claim, the Legal Services Manager will prepare a Claim Outcome
Report that will include the following detail:

e Claimant details.

e Brief synopsis of the claim.

e Outcome to reflect successful defence, settled before proceedings, settled in court,
withdrawn, statute-barred (out of time).

e Breakdown of quantum (damages and costs).

e Risk Management recommendations (if any).

e Summary to include reflections on the handling of the claim and interactions and
involvement of staff.

This Claim Outcome Report will be forwarded to the Medical Director, key witnesses
involved in the claim where appropriate and the Health and Safety Committee for noting
and monitoring of any learning outcomes and clinical governance issues.

5. Information and Data Storage

Throughout the lifetime of a claim, all relevant information will be input by the Legal
Services Team onto Datix Web, the Trust’s Risk Management Database.

The information kept on the claims module of Datix will be held in line with the principles of
the Information Records Management Code of Practice (CORP/ICT 14).

A system of electronic files will be maintained to support operational procedures in the
management of claims and as a back-up to the Datix system.

The Head of Patient Safety and Experience will have overall responsibility for the security of
the information held within the Legal Services Department.

An easy reference procedural table for non-clinical claims is at Page 6
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APPENDIX 4 — CLINICAL NEGLIGENCE LEARNING LOOP

Care Group/Department/Corporate Function

Legal Services Department

Clinical Governance Lead

A 4

e (Claim Learning Outcomes
e Risk Management Reports
o Claim Briefing Summaries

v

Clinical Governance Meeting

Patient Safety Review Group

e Discuss with key managers in Care
Group/Department

e Formulate action plan against learning set
out by Legal Services Department

e Provide written assurance that lessons have
been learned and action taken

e Collate evidence file to support the written
assurance

e Monitor Compliance and
facilitate wider learning
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APPENDIX 5 — NON CLINICAL CLAIMS LEARNING LOOP

Legal Services Department Care Group/Corporate Function/Department

e Claim Learning Outcomes
e Risk Management Reports
e (Claim Briefing Summaries

General Manager/Departmental Lead

A 4

v

Appropriate Departmental Meeting

Health & Safety Committee

e Discuss with key managers in Care Group
/Department

e Formulate action plan against learning set out
by Legal Services Department

e Provide written assurance that lessons have
been learned and action taken

e Collate evidence file to support the written
assurance

e Monitor Compliance and
facilitate wider learning
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APPENDIX 6 — SAYING SORRY

May 1st 2009

To: Chief Executives and Finance Directors
All NHS Bodies

Dear Colleagues
Apologies and Explanations

| am pleased to report that the Authority’s letter of 15 August 2007, on providing apologies
and explanations to patients or their relatives, has been updated and endorsed widely by
other organisations, so it seemed appropriate to reissue it with those endorsements
included. To ensure the widest possible distribution to staff in the NHS and beyond, the co-
signatories have all incorporated links to this letter on their own websites. To reduce the
possibility of misunderstandings by front-line staff, the original letter has been reworded
slightly in places.

Apologies

It is both natural and desirable for clinicians who have provided treatment which produces
an adverse result, for whatever reason, to sympathise with the patient or the patient’s
relatives; to express sorrow or regret at the outcome; and to apologise for shortcomings in
treatment. It is most important to patients that they or their relatives receive a meaningful
apology. We encourage this, and stress that apologies do not constitute an admission of
liability. In addition, it is not our policy to dispute any payment, under any scheme, solely on
the grounds of such an apology.

Explanations

Patients and their relatives increasingly ask for detailed explanations of what led to adverse
outcomes. Moreover, they frequently say that they derive some consolation from knowing
that lessons have been learned for the future.

In this area, too, the NHSLA (now NHSR) is keen to encourage both clinicians and NHS bodies
to supply appropriate information whether informally, formally or through mediation.

Explanations should not contain admissions of liability. For the avoidance of doubt, the
NHSLA (NHSR) will not take a point against any NHS body or any clinician seeking NHS
indemnity, on the basis of a factual explanation offered in good faith before litigation is in
train. We consider that the provision of such information constitutes good clinical and
managerial practice.
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To assist in the provision of apologies and explanations, clinicians and NHS bodies should
familiarise themselves with the guidance on Being Open, produced by the National Patient
Safety Agency and available at www.npsa.nhs.uk/nrls/alerts-and
directives/notices/disclosure/

Formal Admissions

In keeping with our financial and case management responsibilities, the NHSLA will make or
agree the terms of formal admissions within or before litigation. This circular is intended to
encourage scheme members and their employees to offer the earlier, more informal,
apologies and explanations so desired by patients and their families.

Medical Defence Organisations

It is critically important to note that all of the above applies to the provision of NHS
indemnity to NHS bodies and employees. Should any individual clinicians wish to adopt a
particular policy vis a vis apologies and explanations, in a matter which might expose them
to an action brought against them as an individual, they should seek the advice of their
medical defence organisation and/or professional body.

Staff Support

We should not lose sight of the traumatic effect that adverse outcomes, and their
aftermath, might have on NHS staff as well as on patients and their relatives. Some may find
compliance with these recommendations cathartic or therapeutic; others will not. None will
find compliance easy. Recognising this, employers should do whatever is necessary by way
of offering training, support, counselling or formal debriefing.

Yours sincerely

Stephen Walker CBE
Chief Executive

We endorse the NHSLA(NHSR) guidance on apologies and explanations.

For many years we have advised our members that, if something goes wrong, patients
should receive a prompt, open, sympathetic and above all truthful account of what has
happened. Any patient who has had the misfortune to suffer through an error of whatever
nature should receive a full explanation and a genuine apology. We encourage members to
adopt this approach. There are no legal concerns about taking this course of action: it is
quite different from admitting liability.

Dr Michael Saunders
Chief Executive

Medical Defence Union

Dr Stephanie Bown
Director of Policy and Communications
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Medical Protection Society

Dr Jim Rodger
Head of Professional Services
Medical and Dental Defence Union of Scotland

Dr Peter Carter
Chief Executive and General Secretary
Royal College of Nursing

Martin Fletcher Chief Executive
National Patient Safety Agency

Dr Hamish Meldrum Chairman of Council
British Medical Association
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The GMC fully supports this advice from the NHSLA (NHSR). If something goes wrong,
patients deserve an apology and a full explanation. In Good Medical Practice we say ‘if a
patient under your care has suffered harm or distress, you must act immediately to put
matters right, if that is possible. You should offer an apology and explain fully and promptly
to the patient what has happened and the likely short-term and long-term effects.’

Finlay Scott
Chief Executive
General Medical Council
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NHS

Resolution

Saying sorry

Saying sorry meaningfully when things go wrong is vital
for everyone | involved in an incident, mcludlng the patlent

Advise Resolve / Learn
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Saying sorry is:

always the right thing to do

not an admission of liability

acknowledges that something could have gone better
the first step to learning from what happened and

preventing it recurring

Why?

Not only is it a moral and
right thing to do -itis also
a statutory, regulatory,
and professional
requirement. It can also
support learning and
improve patient safety.

When?

As soon as possible

after you become aware
something has gone
wrong you should seek
out the patientand or
their family and say sorry
and acknowledge what
has happened and tell
them that you will find
out more. Reassure them
that you will keep them
informed.

Who?

Everyone can say sorry,
but you may need to be
supported to do so. You
may need the backing of
more senior people and
staff may need training
but it should not stop

you from simply saying
sorry. As part of an initial
apology it is best practice
to provide the patient
and their family with a
key contact wherever
possible.

What if there is a formal
compaint or claim?

The Compensation Act
2006 states;’An apology,
an offer of treatment

or other redress, shall

not of itself amount

to an admission of
negligence or breach of
statutory duty’. (source:
Compensation Act 2006 —

Chapter 29 page 3)

In fact, delayed or poor
communication makes

it more likely that

the patient will seek
information in a different
way such as complaining
or taking legal action.
The existence of a formal
complaint or claim should
never prevent or delay
you saying sorry.
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How?

The way you say sorry is
justasimportant as saying
it. An apology should
demonstrate sincere
regret that something
has gone wrong and

this includes recognised
complications referred to
in the consent process.

It should be confidential
and tailored to the
individual patient’s needs.

Where possible you
should say sorry in

person and involve the
right members of the
healthcare team. It should
be hearffelt, sincere,
explain what you know so
far and what you will do to
find out more.

It is the starting point of

a longer conversation; as
over time this will lead

to sharing information
about what went

wrong, what you will

do differently in the
future. It is vital to avoid
acronyms and jargon in all
communications.

v.5



CORP/RISK5 v.5

You may also need to say
sorry in writing where
significant harm has been
caused or in response to
a written complaint. An
example of this could be:

“| wish to assure you that

| am deeply sorry for the
poor care you have been
given and that we are all
truly committed to learning
from what happened. |
apologise unreservedly for
the distress this has caused
you and your family”

Don't say

What about the Duty of informing people about
Candour? the incident, providing
reasonable support,
The statutory Duty of truthful information and
Candour requires all NHS an apology. Saying sorry
stafftoact in an open forms an integral part of
and transparent way. this process. Process should
Regulations governing never stand in the way of
the duty set out the providing a full explanation
specific steps health when something goes
care professionals wrong.

must follow if there has
been an unintended or
unexpected event which
has caused moderate or
severe harm to the patient.
These steps include

Do say

I'm sorry you feel like I'm sorry X happened

that

We're sorry if you're

offended

I'm sorry you took it

that way

We're truly sorry for
the distress caused

I'm sorry, we have
learned that...

We're sorry, but...
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For more information

Nursing and Midwifery Council
& General Medical Council Joint
guidance on openness and
honesty when things go wrong

Reports and Consultations
on complaint handling
(Parliamentary and Health
Service Ombudsman)

AvMA (Action against Medical
Accidents) Duty of Candour
leaflet

Care Quality Commission &
any other current reference

Published April 2017

CORP/RISK5 v.5

The NHS Constitution

Patients: “you have the right
to an open and transparent
relationship with the
organisation providing your
care. You must be told about
any safety incident relating to
your care which in the opinion
of a healthcare professional,
has caused or could still cause
significant harm or death. You
must be given the facts, an
apology, and any reasonable
supportyou need”.

Staff : “you should aim to be open
with patients... if anything goes
wrong; welcoming and listening
to feedback and addressing
concerns promptly and in the
spirit of cooperation.”

If you want to getin touch
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Doncaster and Bassetlaw Hospitals NHS

NHS Foundation Trust

Providing the safest,

most effective care possible

This leaflet is for patients who may have been involved
in a safety incident that has caused them harm

We are sorry that you may have been subject to an incident
that caused you harm while in our care.

. Our hospitals promote a culture of openness and honesty.
. We are committed to investigating and learning from any
~incident that has affected one of our patients.

i:;’ ‘ WPR42260 Mar 2015 Review date by:
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AFFIX LABEL HERE IF AVAILABLE
NHS Number:
District Number:

Surname:
Forename(s):
Address:

What is a Patient Safety Incident?

A patient safety incident is when an unintended or unexpected event
happens during your treatment or care that may have resulted in some
harm to you.

A brief description of what you have been told:
In order to be honest and open about the care you receive, we will discuss
this incident with you (and any relatives or carers) and explain what we are
going to do about it. This incident has been reported to senior medical and
nursing staff and the patient safety teams in the hospital.

Our immediate priority is to ensure you receive any urgent care you need
following the incident and that you are safe. Once we are assured that
your treatment or care is underway we will carry out an investigation.
The main priority in our investigation is to identify if the harm was
avoidable or unavoidable.

We
Cave
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This will involve

* Asking you how much you, your relatives / carers wish to be involved in
the investigation.

e Reviewing your medical and nursing notes.

» Talking to staff who have been involved in your care.
* |dentifying any cause of your incident.

e Sharing our findings with you.

e Sharing learning and improvements throughout all of
Doncaster & Bassetlaw Hospitals NHS Foundation Trust.

The level of investigation undertaken will depend on the seriousness of
the incident and may take up to 60 working days (12 weeks). We will keep
you informed about the progress of our investigation.

When the investigation is complete we will contact you as agreed and
arrange to share the outcomes of the investigation, including what
learning and improvements have been identified.

If you do not wish us to contact you, or you would like us to contact a
relative or carer on your behalf, please let us know.

During the investigation:
If you have any concerns in relation to the process please do not hesitate
to contact the person below:

NAMBE e,
Job title: ..

Contact NUMDET: soumamsmmsm s s s

We
Cave
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Feedback

We appreciate and encourage feedback.

If you need advice during this process and are unable to contact the
person named overleaf, please speak to another member of staff or
contact the Patient Experience Team/PALS:

Patient Experience Team/Patient Advisory Liaison Service (PALS)

PALS staff are available to offer advice or information on healthcare
matters. The office is in the Main Foyer (Gate 4) of Doncaster Royal
Infirmary. Contact can be made either in person, by telephone or email.
PALS staff can also visit inpatients on all Trust sites.

The contact details are:

Telephone: 01302 553140 or 0800 028 8059

Email: pals.dbh@dbh.nhs.uk

Doncaster and Bassetlaw Hospitals NHS Foundation Trust endeavours to
ensure that the information given here is accurate and impartial.

We
Cave

Designed by Medical Photography & Graphic Design, DBEHFT. 01302 366666 ext. 3736
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APPENDIX 7 — EQUALITY IMPACT ASSESSMENT PART 1 INITIAL SCREENING

Service/Function/Policy/Project/Str | Care Group/Executive Directorate Assessor (s) New or Existing Service or Date of Assessment
ategy and Department Policy?

CORP/RISK 5 v 5- Claims Handling Medical Director Michele Corbett Existing Policy 01 October 2017

Policy

1) Who is responsible for this policy? Name of Care Group/Directorate: Medical Director

2) Describe the purpose of the service / function / policy / project/ strategy? Who is it intended to benefit? What are the intended outcomes? To Comply with
Civil Procedure Rules and pre-action protocols in the management of negligence claims.

3) Are there any associated objectives? Legislation, targets national expectation, standards: As Above

4) What factors contribute or detract from achieving intended outcomes? — None

5) Does the policy have an impact in terms of age, race, disability, gender, gender reassignment, sexual orientation, marriage/civil partnership,
maternity/pregnancy and religion/belief? Details: [see Equality Impact Assessment Guidance] - No

o If yes, please describe current or planned activities to address the impact [e.g. Monitoring, consultation] —

6) Is there any scope for new measures which would promote equality? [any actions to be taken] No

7) Are any of the following groups adversely affected by the policy?

Protected Characteristics Affected? Impact

a) Age No

b) Disability No

c) Gender No

d) Gender Reassignment No

e) Marriage/Civil Partnership No

f) Maternity/Pregnancy No

g) Race No

h) Religion/Belief No

i)  Sexual Orientation No
8) Provide the Equality Rating of the service / function /policy / project / strategy —tick (P) outcome box
\ Outcomel P | Outcome 2 \ Outcome 3 \ Outcome 4

*If you have rated the policy as having an outcome of 2, 3 or 4, it is necessary to carry out a detailed assessment and complete a Detailed Equality Analysis form — see CORP/EMP 27.

Date for next review: October 2020

Checked by: Lisette Caygill Date: 01 October 2017
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